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doing in 
application 
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trial 


denying the defendant 


for mistria ased upon 
examination of the defend 
character witness, Weiss. 


In a series of improper 
questions put to the witness Weiss, 
the government suggested that the 
defendant Simms had imoroperly carried 
his sister on the payroll of the Stagg 
corporation and had personally appro- 
priated the monies t!i.t ostensibly were 
paid for her services (R.A. 53) 


III. The trial court erred in 
permitting the government to characterize 
defense objections as ". .. funny 
little stunts .. ." that were designed 
to prevent the government from 
trying to bring out the truth 
Mr. Bisland wa. convicted in 
‘ ccc Rane 32 


permitting the governmen O argu 
that the credibility of arie Peduto 
* proffered as a itness by tne govern- 
ment was enhanced as the result of the 
failure of defense counsel to cross- 
examine the witness (R.A. 57). 
A ET iA 


court erred ir govern- 
ment in summa t not 
. only did all 1O a! 
professionals SY examine 
the witness Frank DeAngelis, but that 
, all had been furnished ith 3500 
{ material (R.A. 59) 24 
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Statutes 


UNTTOEN amamnr 
UNITED STATES 
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United States District Cor F he Southern 
District of New York (Hon. Mi , ock 
presiding) entered on 

The defendant had been 

by jury of nine counts 

Charged him and 

violation of 

application a Sm Business Administration 
loan based upon se vouchers and various 
substantive « 2late 3-10). 


On Cou 3 e ; 9 Gefendant 


ve two years on each count, 


2- 
the sentences to be served concurrently and 
pursuant to Title 18, U.S.C. 4208A(2). On 
count 2 the defendant was sentenced to serve 
three years probation from and after his release 
from jail on the sentences imposed on counts l, 
3 through 9 (R.A. 72). 

STATUTES INVOLVED 


168 U.S.C. 2354. Transportation of stolen goods, 


securities, moneys, fraudulent State tax stamps, 
Ed 


or articles used in counterfeiting. 

Whoever transports in interstate or foreign 
commerce any goods, wares, merchandise, securities 
or money, of the value of $5,000 or more, knowing 
the same to have been stolen, converted or taken 
by fraud; or 

Whoever, having devised or intending to 
devise any scheme or artifice to defraud, or for 
obtaining money or property by means of false or 
fraudulent pretenses, representations, or 
promises, transports or causes to be transported, 
or induces any person to travel in, or to be 
transported in interstate commerce in the 
execution or concealment of a scheme or artifice 
to defraud that person of money or property having 


a value of $5,000 or more; or 


fraud 
nsports 


commerce 


} ~¢) ple 
abets, counsels, 


Causes an act to 
De done which i 1ir “Mm by him or 


anotner would bk a e B.'<3 i the 


States, is punishable = a principal. 


18 U.S.C. 1341. Frauds and swindles. 
Whoever, having devised 

devise ary scheme or artifice to 

for obtaining money or property 


false or fraudulent pretenses, 


dispose 


or furnish or procure for unlawf 


counterfeit or spurious coin, obligation, 


urity, or other article, or anything represented 


to be or intimated or held out to be 

countecfeit or spurious article, for 

of executing such scheme or or attempting 
so to do, piaces in any po 

depository for mail matter, any 

whatever to be sent or delivered b 

Department, or takes or receives therefrom, any 
such matter or thing, or knowinaly causes to he 
delivered by mail according I direction 
thereof, or at the place at which it is directed 
to be delivered by the person to whom it is 
addressed, any such matter or thina, shall be 
fined not more than $1,900 or imvorisoned not 


more than five years, or both. 


STATEMENT OF FACTS 


In mid-June, 1972 Hurricane 
widespread damage 
the Commonwealth 
enterprises damaged by hurricane-caused 
floods was the Grant Plaza Shoppi 
in Huntingdon, Pennsylvania thi 
completed construction stage 
the flood. 
fhe shopping center 
Holding Corporati 
through its subsidiary corporation, 
Huntingdon, Inc. (R.A 
The principal officer 
of Stagg Holding Corporation 
sidiaries was A. Michael Stagg ] re i 
a co-defendant in the instant case. The 
defendant, Gene L. Simms, headed up the 
administrative end of the corporation, and 
his principal function was to take care of 
financing the construction conducted by the 
firm (R.A. 22). The co-defendant, Robert Geffen, 
was an indepenaent certified accountant who 
was employed by the Stagg enterprises (R.A. 27). 
As a result of the flood damage and in order 
to aid and expedite econcmic recovery, 
emergency financial aid measures were put into 


effect. The Commonwealth of Pennsylvania, 


peratin 


istY} 


a ia ns 
qagetfendant 6& 


Excavating é g ment ( for purnose 


Stagg corporatilo 
was to be 


Harrisburg 


who at the time was employed by Stagg as 
a bookkeeper, was to become the Secretary- 
Treasurer of Harrisburg Excavating 

). At some time in August 
September of 1972 Simms informed 
one Frank DeAngelis (construction super 
visor at the shopping 
provided the necessary 
the loan application (R.A. °+ ). Geffen 
suggested that invoices unrelated to the 
loan application be altered and submitted 
in support of the loan application for th 
flood damage (R.A. 31, 32). 
Stagg told Bisland to ". 
Simms was in the office at the time 
no comment ( ). Utilizing a Xerox 
machine, Bisland, Geffen and DeAngelis 
falsified the invoices that were used to 
support the loan application (R.A. 


Later in the evening of the day the false 


invoices had been prepared, Simms returned to 


the office, and inguired as to whether 

everything was ready to go to Pennsylvania, 
and was told that everything was set to go, 
and they were leaving the following morning 


(R.A. 35). 


Additionally, 
the President of Interstate 
that he was building a house 
and that materials ordered f 


should be billed to the Hun 


job, and delivery of materials 


site of the defendant' 
Connecticut (RTA. 36, 


The lefendant Simms testified that 


he became involved wi he defendant Stac 


enterprises 
. 
a percentage of the profits 


told by Stagg to stay away 
application for the flc 


Huntinadon site (R.A. 65,0 The 


testified that the materials delivered t 


o 


] 


his home were pursuant to an agreement between 


himself and Stagg that enabled the defendant 


to obtain building materials for his home 
(R.A. 65-66), and that the charaina of the 
materials off to the Hurtinagdon job 

profit to the defendant (R.A. 67). 
testified that it was the functior 
construction dep 

ments and invoices in support of 


for a loan, and that he had nothina 


— } } 
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ARGUMENT 
I THE TRIAL COURT ERRED I ITTI? 
THE WITNESS GERALD GARNER TO TESTIFY I F 
e HAD BEEN A “CONGRESSIONAL INQUIRY" C r 
THE APPLICATION FOR LOAN RELIEF AT POINT I} 
TIME PRIOR TO THE APPRAISAL OF THE FILE BY 
Rais ites -— aamaae ‘ se 
AR. GARNER'S STAFF (R. 49 ) 
THE TESTIMO? TMT PERLY PERMI 

THE J =) DRAW AN INI ENC D RSF T T 
DEFENDANT SIMM'S CLAIM AT | HAD N KNOWI F 

F ANY WRONGDOING IN NNECTI WITH TI! 
APPLICATIO? 

At the time ury une Aqne c f t! 

da re to the rant Plaza St! in enter, 
jerald Garner was the Assistant Branch Manacer 

f the Harrisbura Pennsvlvania Disaster FH i wy, 
In the course of his duties it came t his 
attentior +} + _ mmi4ea¢ ¥ Eny mMmarqaney } r 
attention thnatl an —AapDpid ition I Y eY 1 i in 
relief had been submitted n behalf f Staqa 

ands - , ‘ - \ 
f Huntington, Inc. (R.A. 44) uring the 


course of cross-examination by c insel for the 


defendant Simms, the witn s testified that his 
reliance on the extent of damage caused t¢ 


a particular claimant was based upon his knowl- 
edae that his chief appraiser had of the State 

loan verification process (R.A. 47). Ir the course 
of pursuing what exactly it was that Mr. Garner 
relied on, the defendant referred to the fact 

that Mr. Garner had Gealt with “thousands" of 
similar loan applications (K.A. 46). In context, 
the reference to thousands of applications nad 


nething to do with an attack on the witness's 


attentic 


were No 


inquiring 

about this 

tion that caused this 

corporation to stand 

48, 49). In Objection the Court instructed 

government counsel to > f e ie egiaihaios 

prompting a much more concise and ¢ ct straw 

man in the form 0 . was there sor ing 
application that caused Oo pay 
attention to it? 

stage having been se 

front and ceater and 

were several things, with from the very 


beginning, befc he le was even appraised 


by our staff, we had é ongressional inquiry. 


Now this might not me much tc most of you kut 


in my business.” 
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The issue herein can more clearly be 
framed by the recital of two general pro- 
positions, neither of which require much by 
way of citation: first, that redirect 
examination ordinarily should be limited to 
the scope of cross-examination and, second 
that the trial court has broad discretion 
in determining the scope of the redirect 
examination. Although recognizing the liberal 
trend in admitting evidence pursuant to 
Rule 43(a) Federal Rules of Civil Procedure, 
28 U.S.C., the Third Circuit found no 
reluctance, however, in reversing a judyment 
where redirect examination was not limited to 
". . ,. correcting errors in the admission of 
testimony on cross examination" and the purpose 
of redirect examination ". . . was not to 
discredit or explain the cross-examination.. . 
but to bring out new matter in the form of other 
opinions and conclusions .. ." Gordon v. 
Robinson, 210 F.2d 192, 195 (CA 3, Pa., 1954) 

The nature of the instant issue is such 


to minimize the likelihood of finding authority 


to foursquare on a factual basis. But guide- 


lines have been set and perhaps most succinctly 


by this Court in United States v. Giglio, 232 


F.2d 587 (CA N.Y., 1956). In cross-examination 


of a government 
friendly to 
prompted 

was held 


The government retaliated 


(1) Defense 
door to this line of 


The pros 


disregard the questi 
at page 596. 

In the instant case, none of 
criteria has been met. 
certai-ly had not opened the 
the objected-to question was falsely premissed 
on that basis. If we are not to attribute bad 
faith to the prosecutor, > best we can do, 
in this record, is to cenclude that he (and the 


trial court) seriously misread the context of 


crose-examination. The alacrity with which the 


- 16 - 
witness responded to the prosecutor's question 
might well lead to the inference that he had 
been primed for the answer. Far from the jury 
being instructed to disregard the question and 
answer, the trial court pointedly emphasized 
the prejudice by promptly twice repeating the 
forbidden answer. 
The prejudice created by the fact of 


a "Congressional inquiry" takes its dimension 


from time and place. Twenty years past or at 


some future time its gravamen could well be 
considered slight or non-existent. In an era, 
nowever, when the shadow of Congressional 
inquiry can demonstrably result in the unpre- 
cedented resignation of a President, the 
prejudice is grave. 

Be a THE TRIAL COURT ERRED IN DENYING 
THE DEFENDANT SIMMS' MOTION FOR MISTRIAL BASED 
UPON THE CROSS-EXAMINATION OF THF DEFENDANT'S 
CHARACTER WITNESS, HOWARD J. WEISS. 

IN A SERIES OF IMPROPER QUESTIONS PUT 

TO THE WITNESS, WEISS, THE GOVERNMENT SUGGESTED 
THAT THE DEFENDANT SIMMS HAD IMPROPERLY CARRIED 
HIS SISTER ON THE PAYROLL OF THE STAGG CORPORATION 
AND HAD PERSONALLY APPROPRIATED THE MONIES THAT 
OSTENSTRLY WERE PAID FOR HFR SERVICES. (R.A.% +) 

The defendant presented an affirmative 


defense based solely on his own testimony. 


He asserted his innocence, lack of guilty 


knowledge and insisted 


of the preparation of 


were used as the basis 


The cross-examination 


e 
unconcerned 
Witness's familiarity 


reputation for truth and 


the government mounted an 


to evidence, in the absence 


the defendant had improperly 
from the Stagg corporations 
of putting his sister on the 
iting 


existent work and depos 


h 


(R 


is own personal account 
Only did the government 
accusation by evidence 

but, 


case, perhaps more in 


question the defendant about 


skimme 
tho 


throuoh 


payroll 


to 


the alleged matter 


during extensive and detailed cross-examination 


of him during his tenure on 


the witness stand. 


While Rule 608(b) of the Federal Rules of 
Evidence allows of inquiry into specific instances 
of conduct of an accused in the cross-examination 
of the accused's character witnesses, 
have consistently held that such inguiry is 


limited to the purpose of impeac.ing the witness 


himself. Manix v. United States, 140 F 


(4 Cir., 1944); United States v. Curry; 


1299. The trial judge must 
prevent questions conveying to the jury 
innuendo prejudicial matter in which the 
defendart himself is the real target . - +; he 
turget of the impeachment of a reputation 
witness is the credibility of the witness, 
e prior 

United States, 352 F.2d 449, 453, 454 

The capacity for extreme prejudice 
inherent in the cross-examination of character 


witnesses was acknowledged by the Supreme Court 


in Michelson v. United States, 335 U.S. 


(1948). Recognizing the general principle that 
permits inquiry of character witnesses concerning 
specific instances of conduct, the Court nonethe- 
less cautioned against allowing counsel to ask 


. a groundless question to waft an unwarranted 


Court chimed in with 
hear that his sister 
organization?" (R.A. 


In United States v. Giddins, 273 F.2d 


(1960), the Court of Appeals for the Second 
Circuit addressed this 


"The practice has been cogently 
criticized, however, on the 

ground of the jury's inability 

to limit its consideration of 

such evidence to the issue of 
reputation. This problem is 
aggravated where, as here, the 
answer is negative, and thus the 
inquiry is without probative 
significance unless others 

testify to the existence of such 
rumor or unless the witness’ 
demeanor suggests that his denial 
is fabricated. But the assumption 
that a jury, even though instructed 
as to the immateriality of the 
exchange, will properly ignore it 
is doubtless based on unreality." 


In the instant case the aqovernment was hard 
pressed to show that the defendant had profited 
as a result of the false and forged invoices 
used to support the illegal obtaining of loan 
proceeds. The defendant, in his testimony, 


given an explanation which if believed by 


jury would satisfactorily have accounted 


the fact that materials billed to the job 
in Hintingdon, Pennsylvania were delivered to 


his home in Darien, Connecticut. 


examination 


witness 


its worst, as in 
prejudice should warrant 
IIt. 
THE GOVERNMENT 
AS *;. .«. « FUBNZ 
DESIGNED TO PREVI 
TRYING TO BRING 


WAS CONVICTED IN 


During the 


a defense oO 
an inquiry concerning 


witness (in another trial) 


against the defendant (Transc 


During cross-examination of 


a co-defendant was permitted 
in fact the witness had been 
prompting a colloquy between 
Court that 


its position a 


+} 


ro 


Yr 
a 


sustaining the dé 
testimony as the 
197, i358). 


"While considerable latitude is 
allowed counsel in argument before 
the jury in criticizing opposing 
counsel, nevertheless counsel 
must keep within the evidence and 
may not employ language not 
justified by the record, or 
resort to uncalled for personal 
abuse, and it is highly repre- 
hensible for counsel in argumen!' 
to use, without supporting 
evidence, language implying that 
facts have been suppressed by 
opposing counsel... ." 

Missouri K.-T.-R. Co. of Texas v. 


— -—_ - —_—_——- ~ 


Ridaway, 191 F.2d 363, 369, 3/0 
Riagway 


In United States v. White, 486 F.2d 


(CA 2, this Court w 
formulate per se rules or declare that certain 
words would automatically trigger mistrials or 
reversals -f convictions" Id. at 207. But there 
was a recognition, in White, of "the exceedingly 
fine line which {istinguishes permissible 
advocacy from improper excess . - to be drawn 
from the concrete terrain of specific cases ..." 
Id. at 207. 

It is not the fact of Bisland's conviction 
that has resulted in prejudice. It is instead 


the Court's permitting the prosecution to impugn 


the integrity of counsel and to improperly 


mnere any 


objection is 


his discretio 

Bisland during 

a full circle, howeve 
r-ther than rebuking 
yovernment's unwarrante 


of the gravest kind.. 


accusation that defen 
suppress the truth, 
little to correct the 


restated the chronology of att : issue 


and then, missing point of the objections 


we submit, stated that t} onl} mificant fact 


is what is the 


ifie 
+ . 


ex1 
been 


str 
have al 
guilt ‘ov 
conclusi<¢ 


IV. f 


j 
THE GOVERNMENT TO 


MARIE PEDUTO PROFFERED 
GOVERNMENT WAS ENHAN 
FAILURE OF DEFENSE C 
THE WITNESS (R.A. 57). 


SED 


wAriITe 
OUNSE 


ADDITIONALLY, 
ERRED IN PERMITTING ; 
SUMMATION TO ARGUE 
THREE LAWYERS "WHO 
TO CROSS-EXAMINE 
BUT THAT ALL HAD 
3500 MATERIAL (RF 


mp 


Nue process 


includes the presumption of 


the burden the 


on 


of the accused beyond a 


prosecutio 


reasonable 


FRRED IN 


PERMITTING 
“REDIBILITY OF 
THE 

F THE 


=XAMINE 


THE 
BY 


THE 
SOVERNMENT 


a criminal case 
innocence and places 
guilt 


prove the 


doubt by the 


TOE Amo 
jovet nme 


presi mnt 


ie sie 


failure 
as evide 

n re 
nnocence ana 


diverting the 


bligation to 1 ; da reasonatk 


doubt he d > ! havina to es 
throurct -examinatic innocence. 


In the instant t defe ant took 


. - ' 
the witness stand end « lenged yovernment 


jury prior 


state: ndants 


in advance o the trial, here. 


The Government took heart instruction 


and again made reference to the fact that all 


counsel, during cross-examin ion had that 


3500 information in front of them of Frank DeAngelis" 


(R.A. 59). A defense 

the Court's admonition 
"Should allow Mr. Mukasey to 
argument. He is reflecting 
scope his version of 


at the i before 


prio) 


hy 


: " 
put s 


the record. Obviously, standing 
text, the possession by defens 
witness statements 
prejudice. It was 
government counsel and trial 
the jury could relate the possession 
materials to the failure to cross-exami 
added the forbidden snice to the government's 
argument. 
There was no opportunity to rebut and 


the trial judge, cast in the role of an arhitracor, 


performed instead as an advocate. 


SYNC US TON 
~WUOd 


7iN 


For the forcyoing reasons the judgment 
against this defendant-avpellant should be 
vacated and the case remanded to the District 


Court with instructions to enter judgments 


- 28 - 
of acquittal or, if the relief is not granted, 


to hold a new trial. 


By his attorney, 


6a aad 
Joseph ae 
65 East India 
Boston, Mass. 
Tel. 617-227-58 


